How the Proposed Constitutional Marriage Amendment May Put
Wisconsin Domestic Violence Victims at Risk

On November 7, 2006, Wisconsin residents will be asked to answer a referendum question relating to a constitutional amendment on marriage. One of the effects of this amendment is obvious – it will codify discriminatory and oppressive language into our constitution.  The amendment specifically aims to prevent same-sex couples from ever marrying in Wisconsin, something that is already not legal under current Wisconsin law. Voters should be aware that there may also be some unintended consequences that could affect the safety of domestic violence victims.

 Several states have passed similarly worded constitutional amendments.  After Utah passed a similar constitutional amendment
, a man charged with violating a restraining order challenged the constitutionality of such protective orders for unmarried couples. His lawyer cited passage of the constitutional amendment as grounds for denying such legal protections to unmarried victims of domestic violence. In Ohio, a Cuyahoga County judge reduced a felony domestic violence conviction to a misdemeanor assault when a domestic batterer challenged his conviction based upon the definition of legal marriage defined in Ohio’s constitutional amendment
. The prosecutors of the case have appealed.

Wisconsin victims may face similar legal challenges to the legitimacy of the protections afforded them currently by restraining orders should the current constitutional amendment pass.

The proposed Wisconsin Constitutional Marriage Amendment reads:

        “Only a marriage between one man and one woman shall be valid or recognized as a marriage in this state.  A legal status or substantially similar to that of marriage for unmarried individuals shall not be valid or recognized in this state.”

               TALKING POINTS AGAINST MARRIAGE AMENDMENT

· If passed, the Amendment could have a devastating affect on unmarried heterosexual and same sex victims of domestic violence.  If this amendment is passed it would take away the protections provided unmarried individuals who have a legal status substantially similar to the status given to married individuals. To not recognize any unmarried individuals has the potential to negate over 20 years of legal protections, created to protect victims of domestic violence in Wisconsin.

· A person charged with violating a restraining order can challenge the constitutionality of such protective orders for unmarried couples.

· If an unmarried person or those in a dating relationship received a protection order the order may be invalid.

· Wisconsin victims with restraining orders could face legal challenges to the legitimacy of the protections afforded by their restraining orders should the current constitutional amendment pass.  This means it will be unclear to the victim if he or she has protection until the legal battles are resolved; at best, the victim may be without protection for a short while and at worst, may lose all ability to seek protection from an abusive boyfriend, girlfriend or person with whom one had a dating relationship. 

· These same concerns will also be true for those who are harmed by caretakers or guardians-the validity of all these orders may be subject to question.
· Wisconsin’s domestic abuse restraining order mandates the surrender of firearms if an order is issued. Passage of this amendment may take away those protections. 

· In addition, WCADV is concerned about the message this amendment sends to LGBT victims of domestic violence.  LGBT victims are already less likely to report incidents of domestic violence to authorities.  This amendment would further silence and place at risk LGBT victims.

· In addition to concerns about the civil restraining order protections, the validity of criminal laws which prohibit domestic violence against a household member (person with whom you currently or formerly reside or resided) are questionable. 

· Criminal protections for those who are unmarried but have a child in common are also at risk of having no legal protection from their abuser. 

· Convicted unmarried domestic violence perpetrators can request convictions to be overturned or that the state’s “domestic abuse” definition not apply to their conviction.  
· If criminal convictions are overturned by this law, federal firearm prohibition placed on convicted domestic abusers may not apply in these cases.

Wisconsin’s mandatory arrest law and domestic abuse restraining order law currently legally recognizes a number of relationships that are “substantially similar” to that of marriage.  The state’s mandatory arrest law includes persons who live or did live together and persons who created a child in common.  The state’s civil domestic abuse restraining order law includes persons currently or formerly residing together, persons with a child in common, dating relationships, caretakers and guardians who engage in abuse. All those  civil or criminal protections, whether for unmarried or LGBT persons, may now be  negated by passage of the Marriage Amendment. 
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� Utah’s constitutional amendment states: 1) Marriage consists only of the legal union between a man and a woman. 2) No other domestic status or union, however denominated, between persons is valid or recognized or may be authorized, sanctioned or given the same substantially equivalent legal effect as a marriage.


� Ohio’s constitutional amendment states: Only a union between one man and one woman may be a marriage valid in or recognized by this state and its political subdivisions. This state and its political subdivisions shall not create or recognize a legal status for relationships of unmarried individuals that intends to approximate the design, qualities, significance or effect of marriage.








